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Federal Discovery in Products Liability Cases
by Elliott C. Winograd*

Introduction

Products liability is a body of law that governs the
apportionment of damages where a product has malfunc-
tioned due to a defect. The plaintiff must show the exist-
ence of a product defect and a causal connection be-
tween the defect and plaintiff's loss. Although products
liability law sounds in tort, it has roots in the law of con-
tract and warranty and these latter principles of law are
still applicable.1

The key element in products liability is the definition
of “‘defect.”’ Defects in products take one of three forms:

(1) Physical Defect — This is mainly the result of a
“manufacturing flaw.” A manufacturing flaw is a defect
which resuilts from the manufacturer’s or designer’s
plans not being carried out correctly. For example, an
automobile axle with a crack in it or improperly assem-
bled components are physically-flawed products. Usu-
ally, the elements of proof of manufacturing flaw cases
are: the existence of the defect, which existed at the time
the product left the defendant’s hands; a causal connec-
tion between the defect and the accident or injury; and
damages on the part of the plaintiff.2

(2) Duty to Warn — It is not necessary for a product
to be *‘defective’’ in order that a warning be required re-
garding its use; it is sufficient that the warning is needed
in order to avoid a danger. The general rule is that a warn-
ing is required as to latent dangers regarding either use
or misuse of the product, of which the seller either knew
or should have known and of which the consumer did not
already know as a result of independently gained knowl-
edge. This category also extends to improper directions
on the use of the product or total lack of directions on use
of the product. Improper directions also include inade-
quate direction.3

(3) Design Defects — As a general rule, a design
defect may be defined as a condition in the product which
results in an unreasonable danger, not contemplated by a
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reasonable consumer, even though the product may have
been made exactly pursuant to the plan. It is also an error
committed during the product’s initial design stage, com-
monly called ‘‘drawing board”’ stage.4

Overview

Let us move into an overview of the discovery stage.
Disingenuously, the plaintiff’s attorney will always agree
with the Archbishop of York, who remarked, ‘‘[m]y igno-
rance of science is such that if anyone mentioned ‘copper
nitrate, | would think he was talking about a policeman’s
overtime.” You should by now have retained an expert
who is qualified to help you prepare for the discovery
stage. You will need this expert to give you necessary
information and suggestions in his particular area of ex-
pertise and specialization of the product and industry that
is the subject matter of the litigation.

Keep in mind that the manufacturer of the product

already has his expert in place. As a matter of fact, due to
the previous number of lawsuits concerning that particu-
lar product, the manufacturer’s experts are profession-
ally “tried and true.” Therefore, before retaining your ex-
pert, obtain his curriculum vitae and verify his credentials
and qualifications by asking other attorneys and/or re-
searching him through services such as the ‘‘Jury Verdict
Reporter’” and/or the American Trial Lawyers Association
Networking System.
"~ Plaintiff’s counsel will want to bring this lawsuit in
federal court because of its wide sweeping and liberal
scope of discovery through the Federal Code of Civil Pro-
cedure (hereinafter ‘“FRCP’’) as compared to New York
State’s Civil Practice Law and Rules (hereinafter
“CPLR""), which can at times prove to be arcane. On the
other hand, hopefully, defendant’s counsel will do every-
thing in his power to defeat diversity and have the case
transferred to the state court.

This article will deal with nine aspects of discovery:
the discovery of subsequent modifications; other acci-
dents; product recall information; product standards and

(Continued on Page 12)



(Continued from Page 11)

statutory requirements; trade secrets; trial expert opin-
jons: the nontestifying expert; work product; and re-
quests calling for contentions. The purpose of this article
is to provide the practitioner with a ready reference to
case, statutory and procedural rule authority of federal
law in specific areas of pre-trial and evidentiary concern,
and to attempt to provide legal arguments both in support
of and against the various types of discovery evidence.
This article is simply meant to be a guideline and is not all-
inclusive.

Discovery of Subsequent Modifications

What does the fact that there were subsequent modi-
fications to a product have to do with a case? The federal
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courts (and New York State law) follow the common law |

exclusionary rule that precludes the admission of evi-
dence of subsequent modifications at trial for purposes of
proving negligence or culpable conduct. Such modifica-
tions are admissible only to prove ownership, control or
feasibility of precautionary measures.

Keeping in mind that the plaintiff's goal is to obtain as
much information as possible to formulate his theory of
liability, he hopes that subsequent modifications by the
manufacturer will assist in proving that an alternate de-
sign was safer, according to a risk benefit analysis, in
which risk, cost and other relevant factors are balanced.
Therefore, plaintifi's objective is to prove that the alter-
nate design was feasible, given the state-of-the-art at the
time the product was designed.

Subsequent design modification discovery is gov-
erned by FRCP 26(b)(1). However, under Federal Rule of
Evidence 407 (hereinafter “FRE""), evidence of subse-
quent measures is not admissible to prove negligence or
culpable conduct in connection with the event.5 Evi-
dence otherwise inadmissible is still discoverable if
relevant, and the plaintiff can expect to obtain discovery
so long as the request is reasonably calculated to lead to
admissible evidence.$ The practitioner should keep in
mind that relevant evidence in the context of discovery
has a different meaning from relevant evidence as de-
fined by FRE 401.

Another point of discovery that should be considered
is the “‘Similarity Doctrine,” whereby the courts have held
that the existence and nature of other complaints relating
to the use of the defendant’s product is a proper subject
for pre-trial discovery to prove that the defendant had
notice of the dangerous propensities of the product and
to prove that the plaintiff had unusual susceptibility to the
product.” Some courts have allowed the admission of evi-
dence at trial of information relating to other accidents of
the same or similar product to prove the dangerous or
hazardous nature of the product.®

The procedure for discovery of subsequent modifica-
tions is through interrogatories under FRCP 33. Some
points of defendant's objections to this type of discovery
may be covered under attorney-client privilege (see Up-
john v. U.S., 449 U.S. 383 (1981)); work product doctrine
(FRCP 26(b)(3)); Trade Secrets under FRCP 26(c)(7); and
discovery is burdensome and expensive under FRCP
26(c).
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Discovery of Other Accidents

Let us start out with the proposition that information
relating to other accidents involving the same or substan-
tially similar product is generally discoverable. One
should keep in mind this doctrine applies notwithstanding
the theory of recovery: negligence or strict liability. This
discovery tool is of special significance when a punitive
award is sought as governed by FRCP 26(b)(1).

In determining whether or not the same or substan-
tially similar products are sought to be discovered, see
Culligan v. Yamaha, 110 F.R.D. 122 (S.D.N.Y. 1986); in
determining similarity of circumstances of accident, see
Karns v. Emerson, 817 F2d 1452 (10th Cir. 1987);
Farnum v. Bristol Co., 107 N.H. 165, 219 A.2d 277 (1966).

Discovery of Product Recall Information

There are two basic types of recall: voluntary and
involuntary. Most manufacturers utilize quality control
programs which are designed to ensure that products
which they produce or manufacture are reasonably safe
for the consuming public. Such control is not only a func-
tion of their concern for consumer well-being, but a
method by which they can maintain their products’ repu-
tation, stay competitive and attempt to minimize potential
product legal liability.

Many manufacturers are subject to governmental
regulation and control through various governmental ad-
ministrative agencies. These quasi-legislative, quasi-ex-
ecutive, and quasi-judicial entities are vested with the au-
thority to require a manufacturer to recall its products
when that particular agency perceives some threat or risk
to the health, safety or welfare of the public. The most
prominent federal agencies for the area of products liabil-
ity include: the Food and Drug Administration (FDA), the
Consumer Product Safety Commission (CPSC), the Fed-
eral Trade Commission (FTC) and the National Highway
Traffic Safety Administration (NHTSA).9

The attorney should keep in mind that many corpora-
tions have recall departments that periodically review in-
ternal documents which may have a bearing on possible
recalls. Such documents usually include: customer com-
plaints, orders for repair parts, product testing, inspection
results, quality control reviews, reports of dealers and
reports of sales and service personnel. All of these are
papers that an injured plaintiff, or the defending manufac-
turer, may wish to discover or introduce in litigation.

The defense may argue that the receipt of a recall
notice by a product user removes the allegedly defective
condition of the product and it is no longer “‘unreasonably
dangerous.” Moreover, since a manufacturer cannot be
held strictly liable if, at the time of the accident, a product
is not in substantially the same condition it was when
sold, then it would not make sense to allow a claimant to
recover when the manufacturer has acted to notify con-
sumers of the alleged defect and there is good evidence
the notice was unreasonably ignored. If the repair is not
done because of the injured party’s failure to respond to
the recall, then the product is clearly not in the condition
that the manufacturer intended it to be in at the time of
the accident.

(Continued on Page 13)
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Further arguments that the manufacturer may ad-
vance are that the injured party’s lack of reasonable re-
sponse to the recall amounts to an intervening cause of
his or her injuries; if the plaintiff is proceeding under a
failure to warn theory of recovery, the defense can point
to the recall notice as evidence that the defendant did
warn the plaintiff, or that it attempted to warn the plaintiff,
of the alleged defect.

Some courts have held that the recall letter may not
be used to establish that a defect actually existed in a
particular product or that such defect was the proximate
cai'se of the plaintiff’s injury.10 If the plaintiff destroyed or
lust the product in question, however, the doctrine of
““spoliation of evidence’’ can, in some jurisdictions, give
rise to an inference against plaintiff’s position.

Evidence of recalls is frequently inadmissible when
the duty to recall has been imposed by a regulatory
agency, which dictates the form and content of the recall
notice and letter.11 As a matter of evidence, it would not fit
within the business records exception to the hearsay
rule.12 However, defense counsel should keep in mind
that the decisions are fairly uniform in allowing such infor-
mation to be discovered during the discovery process
and, under the Freedom of Information Act, 13 the plaintiff
may be able to obtain a significant amount of information
directly from the agency that is regulating the manufac-
turer’s products. This may be very prejudicial to a manu-
facturer, since the agency will typically have in its records
much more information about the product than would oth-
erwise be discoverable from the manufacturer in the
course of normal discovery (for instance, the agency may
be able to compel disclosure of trade secrets).

The defense may attempt to limit the discovery’s
broad scope by urging upon the court the plaintiff's theory
of recovery.1# A more conservative judicial attitude to-
wards discovery of recall information was clearly laid out
in Uitts v. General Motors Corp.15

Discovery of Products Standards
and Government Regulations

Manufacturers of consumer and industrial products
are subject to a wide range of regulation with regard to
the safety of their products. This regulation usually
comes from governmental enactments such as the Con-
sumer Products Safety Act, the National Electrical Safety
Code and the Federal Motor Vehicle Safety Standards.
Other regulations are from private industry, such as the
American Standard Safety Code for Power Presses and
the American National Standards Institute (ANSI).

There is virtually no case law on pre-trial discovery of
product standards and government regulations.

Product standards and governmental regulations are
usually admissible at a products action trial as relevant to
the issue of liability.1¢ Safety codes are viewed as objec-
tive standards that represent a consensus of opinion of a
public regulatory body or an industry. They thus contain
the elements of trustworthiness which justify their admis-
sibility as an exception to the hearsay rule.

The plaintiff’s attorney will typically argue that the
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manufacturer did not comply with the applicable regula-
tion and, thus, was negligent. To refute the plaintiff's con-
tention, defense counsel will point to his client’s compli-
ance with the regulation as evidence that the manu-
facturer was not negligent and that its product was not
defective. The plaintiff will counter in a strict liability
action that even though the manufacturer complied with
the applicable standard, the product was unreasonably
dangerous for normal use. These arguments have been
accepted in appropriate cases by the courts.1?

Plaintiff will commence discovery by means of inter-
rogatories in an attempt to discover what industry or gov-
ernmental standards or statutes were actually followed.18
However, defendant has the right, under FRCP 12(b)(6),
to challenge the sufficiency of the allegations of the com-
plaint before subjecting itself to discovery,19 if defendant
believes that plaintiff is trying to build a case based on a
theory being developed during discovery. A district court
has broad discretion to dismiss a claim that has no merit.
If defendant’s Rule 12(b)(6) motion is denied, he can al-
ternatively move to limit discovery “‘for good cause,” un-
der FRCP 26(c)(4). In addition, if defendant’s counsel be-
lieves that the plaintiff is on a fishing expedition
(overreaching), he may move for a protective order.20

New York courts are also familiar with overbroad re-
quests and fishing expeditions. In Torpey v. Alpine Brook
Triangle Corp.,21 plaintiff demanded from defendant all
documents pertaining to various points, without specifi-
cation. The court denied plaintiff's overbroad request,
stating that “‘the right to discover and inspect such docu-
ments as may be properly required in this case pursuant
to CPLR 3101 and CPLR 3120, cannot be intelligently
adjudicated without sufficient identification of pertinent
documents in the possession and control of the adverse
party.’22

A plaintiff seeking discovery under FRCP 34 must
describe items or categories to be inspected ‘“‘with rea-
sonable particularity.” In Flickinger v. Aetna Casualty &
Surety Co.,23 the court held that the requests for produc-
tion ‘‘encompass fishing expeditions of the most blatant
character and are objectionable as being unnecessarily
oppressive and burdensome.” The Flickinger court went
on to point out that, “‘[tjhe purpose of Rule 34 is not to
discover what exists but to force the production of items
that do exist.’24 In addition, defense counsel may utilize
the defense of inconvenience and expense.2s

FRCP Rules 27 and 32 govern depositions. Rule 27
sets forth the procedure for the perpetuation of testimony
by the taking of depositions before an action or pending
appeal. It also allows a court to entertain an action to
perpetuate testimony. The scope of discovery under Rule
27 is much narrower than that available under the general
discovery provisions of Rule 26, and is limited to preserv-
ing and registering testimony which would otherwise be
lost before the matter to which it relates could be filed.26

Discovery of Trade Secrets
The internal operations of most manufacturers in-
clude information transmitted about the product from one
employee to another. This information is generated start-
ing from research and inception of the idea, all the way to
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the completion of the manufactured product. Plaintiffs,
through FRCP 26(b), have a right to discover this informa-
tion, if it is relevant and reasonably calculated to lead to
admissible evidence.27 Defendants have the right, under
this same rule, not to be unduly burdened or oppressed
by plaintiffs’ discovery.

Plaintiffs may seek data about current or past design
features or manufacturing processes. But the manufac-
turer often has a strong competitive interest in resisting or
limiting such discovery for reasons wholly unrelated to
the plaintiff's particular cause of action. Accordingly, de-
fendants will often try to limit or even prevent discovery of
such information because it is a “‘trade secret” or “'confi-
dential business communication” which should be af-
forded a privilege.28 The Federal Rules recognize the ex-
istence and legitimacy of this interest; Rule 26(c)(7) refers
to any data which, if disclosed, may or would create an
advantage to the disclosing party's competitor.2? The
manufacturer can prevent disclosure of trade secrets by
moving for a protective order under Rule 26(c)(7).3° Thus,
the standard for issuing orders to protect trade secrets,
and the standard for determining what actually is a trade
secret, have become inextricably intertwined. In the pro-
tective order context, the criteria for determining whatis a
trade secret include:31

(1) the extent to which the information is known out-
side the business;

(2) the extent to which it is known by employees and
others involved in the business;

(3) the extent of measures taken by him to guard the
secrecy of the information;

(4) the value of the information to him or his competi-
tors;

(5) the amount of effort or money expended by himin
developing the information; and

(6) the ease or difficulty with which the information
could be properly acquired or duplicated by oth-
ers.32

Keep in mind that the defendant must also face the
fact that the rule strongly favors the allowing of discov-
ery.33

The courts have been consistent in requiring that to
be entitled to a protective order, the party seeking the
order must show a particular and demonstrable injury
that will result from disclosure. However, they differ as to
what type of harm is necessary, and how likely the harm
must be.34

The defendant seeking a protective order must es-
tablish three prerequisites. First, the matter sought to be
protected must be a trade secret or other type of confi-
dential communication. Second, the defendant must
show that disclosure of the information would cause seri-
ous harm.35 Third, it must show that “‘good cause’’ for
issuing the order exists, applying the balancing test dis-
cussed above. Once the defendant has met these re-
quirements, then the burden shifts to the discovering
party to establish that the material is relevant, and that
there is a specific need for it in preparing for trial.
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Even if the defendant satisfies the requirements, it
should not expect a protective order that totally prevents
discovery of trade secrets or other confidential business
information.3¢

Plaintiffs’ attorneys and others have attempted to ar-
gue that they have a First Amendment right of free
speech to disseminate material obtained in discovery, as-
serting that it becomes a public record. However, this
argument was rejected when the Supreme Court held in
Seattle Times Co. v. Rhinehart,37 that it is the party seek-
ing to prevent dissemination of materials which has the
constitutionally protected interest involved.

After deciding which materials to protect and how to
limit the protective order, the court mus* set forth the pro-
cedural manner in which the order is to be implemented;
this is a particularly important step in complex, docu-
ment-oriented products liability litigation. Two general, al-
ternate approaches have emerged, as described by the
Cipollone court.38 The first requires that before docu-
ments can even be marked ‘‘confidential,” the defendant
seeking to prevent discovery indicate on a document-by-
document basis those which are to be protected and not
disseminated.3¢ The second approach would allow entry
of a “blanket,’ or “umbrella;”’ protective order under
which the defendant would mark those documents it be-
lieved in good faith were confidential; the plaintiff would
then indicate those documents which it wanted to dis-
seminate, and the court would determine whether the
documents were within the terms of the protective order.
Under this umbrella approach, the order protects all doc-
uments the producing party has in good faith marked con-
fidential. After delivery, the opposing party would indicate
those documents it believed were not confidential, and
the burden would shift to the movant to justify the order
with respect to those documents.40

Discovery of Trial Expert Opinions

The expert witness is given special status with regard
to pre-trial discovery under the Federal Rules of Civil Pro-
cedure. Certain forms of discovery are available upon
proof of special need, however, full discovery is not avail-
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able under any circumstances.

This discussion will focus primarily on the provisions
of Rule 26(b)(4) of the Federal Rules of Civil Procedure.

The expert witness frequently gains access to attor-
ney-client communications, attorney work product or
other privileged materials. If an independent examination
or independent tests are performed by the expert, he can
become a fact witness. Questions then arise concerning
the interplay between the qualified privilege limiting dis-
covery of expert opinions and the general rules of discov-
ery and evidence.

FRCP 26(b)(4) applies to discovery concerning any
person who is an expert. The rule places . limitation upon
the discoverability of certain described information. The
limitation applies to ‘‘facts known and opinions held by
experts’ as long as the facts or opinions were ‘‘acquired
or developed in anticipation of litigation or for trial.”’

You should be familiar with the Advisory Committee’s
explanatory statement and notes concerning the 1970
amendment which created the rule.4! The stated purpose
behind adoption of a special rule for discovery of expert
opinions was to avoid the possibility of one party (presum-
ably the plaintiff) obtaining the benefits of expensive trial
preparation by his opponent, free of charge, while still
permitting reasonable opportunity to prepare for trial.

Absent leave of court, the provisions of Rule
26(b)(4)(A) prohibit the use of any technique other than
service of interrogatories, pursuant to FRCP 33, as a tool
for discovering information about trial experts. The Rule
does not require the revelation of all facts which will form
the basis for the expert’s opinion.

Most professional expert witnesses maintain files for
each case on which they work. Opposing counsel would,
of course, like to examine this file. A request for produc-
tion of documents pursuant to FRCP 34 is not permitted
by FRCP 26(b)(4)(A) without leave of court. To obtain ac-
cess to documents held by expert witnesses, counsel
must therefore either be prepared to prove special need
or to show that the particular documents sought fall out-
side the protection of Rule 26(b)(4)(A).

A number of courts have distinguished between two
types of documents: those which the expert obtained or
which were created after he was retained to testify, and
other documents in the expert’s possession. Information
already known to the expert and documents already in his
possession, while usable in the course of testifying in the
present matter, are either maintained in the ordinary
course of business or were generated in the course of
activities other than preparation for trial and, thus, are
discoverable. Access to documents pertaining to prior
litigation in which the expert participated has been al-
lowed under this rationale.42 A distinction also has been
drawn between documents furnished to an expert and
documents provided by the expert to the client.43

Where the documents sought are not simply busi-
ness records of the expert, but pertain to prior litigation, a
two-layer privilege analysis is necessary. Rule 26(b)(4)(A)
expressly limits discovery to matters which are not privi-
leged under Rule 26(b)(1). The question then becomes
whether expert files from prior litigation are ““privileged.”
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Certainly in inose instances where the expert acted as a
consultant who was not designated to testify in the prior
litigation, his files are subject to a claim of privilege in the
prior case under Federal Rule 26(b)(4)(B) or the work
product doctrine. The general rule in federal courts is that
the work product privilege of Rule 26 carries over into
subsequent litigation, and therefore constitutes a form of
evidentiary pnvulege 44 Any similar privilege attaching to
expert opinions in the prior litigation should also carry
over on the same rationale, and remain privileged from
discovery in subsequent litigation. Under this analysis, in
the absence of waiver, access to expert files from other
cases should be available only in the course of the lawsuit
for which they were originally prepared.

Because Rule 26(b)(4)(A) mandates disclosure of ex-
pert opinions, facts and foundation only insofar as that
information is not privileged, it is tempting to try to cloak
expert opinions and files in some sort of evidentiary privi-
lege. Do not expect your expert to use attorney-client
communications in forming his opinions unless you are
prepared to reveal those communications.

Counsel desiring to obtain access to articles and
standards should contend that this material must be iden-
tified, at a minimum, as part of an adequate interrogatory
answer summarizing the basis for the expert’s opinion.
Counsel may then be required to search for copies of the
documents rather than obtaining them directly from the
opposing expert.45 There is some authority that a request
for production under FRCP 34 may not require produc-
tion of documents in the possession of non-parties who
are under no legal obligation to provide the requested
items to a party.46 This interpretation of Rule 34 has not
yet been applied to a request for experts’ papers under
Rule 26(b)(4).

FRCP 26(b)(4) does not describe the burden which
must be met by a litigant who seeks the required court
order to permit deposition of an opponent’s expert. Rule
26(b)(4)(B), which refers only to expert consultants who
will not testify at trial, requires a showing that the informa-
tion is unobtainable by any other means before any dis-
covery may be had of the opinions of consultants. The
Advisory Committee’s note to the 1970 amendment to
Rule 26(b)(4) implies that the burden to be met in seeking
to depose an expert who will testify should be considera-
bly less than the burden of obtaining discovery of consuit-
ant opinions. It describes the rule as substantnally the

* procedure adopted by decision of the court in Knighton v.

Villian & Fassio.47

The first and primary goal to be achieved in deposing
an opposing expert is to obtain the details of his analysis.
This may be as simple as supplementing the Rule
26(b)(4) interrogatory answers with more detailed ques-
tions. Fundamental principles of evidence require an ex-
pert to have some sort of factual foundation for the opin-
ions he gives, and some sort of rational description of
how he reaches conclusions based on those facts.48 A
central purpose of the deposition of an expert (or any
other witness) is to make him commit himself to specific
conclusions. He should be required to state the assumed
facts which support his analysis and to describe which
facts are critical to his analysis. The expert may be willing
to admit the importance of any particular fact.

(Continued on Page 16)
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Occasionally, the desire of plaintiff's expert to avoid
impeachment can actually be the best source of im-
peachment. Defense sounsel should be prepared for at-
tempts to change expert testimony on the eve of trial, and
be prepared to submit briefs to the court either to sup-
press the changed opinions, disqualify the witness or re-
open discovery to counter such unfair tactics.

New York continues to follow the pre-1970 federal
rule of treating expert opinions as a form of attorney work
product.4?

FRCP 26(b)(1) prohibits discovery of any matter
which is privileged under the applicable rules of evi-
dence. Rule 501 of the Federal Rules of Evidence refers
the federal courts to state law in determining questions of
privilege when the substantive rule of law is provided by
the states, i.e., diversity jurisdiction cases.50

Discovery of the Nontestifying Expert

Discovery of nontestifying experts is governed by
Rule 26(b)(4)(B), which presents two primary issues: (1)
When has a party shown such “exceptional circum-
stances’’ as to warrant full discovery of an adversary's
nontestifying expert; and (2) What type of showing is nec-
essary for discovery of the nontestifying expert’s identity
only.

The purpose of this discovery rule is to promote bet-
ter trial preparation and to prevent opposing counsel from
gaining an unfair advantage.s'

Exceptional circumstances arise most often when
the subject matter of the expert's opinion is no longer
available to the adverse party. Wakabayashi v. Hertz
Corp.52 illustrates this type of situation well. Bio Sandy
Wholesale, Inc. v. Conley %2 illustrates the type of facts
which are necessary to show that exceptional circum-
stances are present. State ex rel. Shelby Mutual Insur-
ance Co. v. Circuit Court,4 a products liability action,
also addresses the issue of exceptional circumstances.
An interesting decision holding that exceptional circum-
stances were not shown is Newsome v. Lowe 55

There are two opposing schools of thought concern-
ing the necessity to discover the identity of an oppo-
nent's nontestifying expert under the same showing of
exceptional circumstances.

The Advisory Committee’s Note indicates that such
information may be had upon the “‘proper showing.' This
“proper showing” clause has been the focus of most of
the litigation on this issue. The leading case supporting
the view that exceptional cir-umstances must also be
shown to discover a nontestifying expert's identity is Ager
v. Jane C. Stormont Hospital & Training School for
Nurses .58

Those courts that have held that a nontestifying ex-
pert's identity can be discovered absent a showing of
exceptional circumstances have relied on the authority of
Rule 26(b)(1), which requires only a showing of relevancy.
lllustrative of this position is Baki v. B.F. Diamond Con-
struction Co.57

State and federal courts that have addressed the is-
sue are split, with a majority allowing discovery of a par-
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ty's nontestifying expert’s identity even absent a showing
of exceptional circumstances.’® There are, however,
many jurisdictions that require such a showing.5?

Another issue presented in discovery of a nontestify-
ing expert is to what extent may one inquire as to knowl-
edge the expert had prior to his being retained or spe-
cially employed. The ‘ew courts that have addressed this
issue agree that discovery into this area is permitted by
the rules.s®

As a general rule, employees of a party may not in-
voke the protection afforded to nontestifying experts by
Rule 26(b)(4)(B).8* There is, however, some case law
which has held that under certain circumstances an em-
ployee may be considered an expert who is retained or
specially employed in anticipation of litigation.$2

While formally-consulted experts are subject to dis-
covery, those that are informally consulted are immune.
Ager v. Jane C. Stormont Hospital & Training School for
Nurses 82 provides some guidance as to what factors de-
termine whether an expert has been formally or infor-
mally consulted.

Discovery of Work Product

Discovery of trial preparation materials and work
product is governed by FRCP 26(b)(3). In order to come
within the qualified work product protection, the material
must be:

(1) documents and tangible things;

(2) prepared in anticipation of litigation or for trial;
and

(3) by or for another party or by or for that other par-
ty's representative.

It should be noted that the work product privilege is
not absolute, and trial preparation materials can be dis-
covered upon the requisite showing of need. The work
product doctrine was most clearly set forth in the United
States Supreme Court’s decision in Hickman v. Taylor.84

The majority rule regarding discovery of claim files
and investigative files is that these documents are not
protected under the Rule 26(b)(3) work product doctrine
unless they are prepared in anticipation of some specific
claim, requested by or prepared for an attorney, or other-
wise reflect the employment of an attorney’s legal exper-
tise. Thomas Organ Co. v. Jadranska Slobodna Plovid-
ba 5 is the leading case under the majority position.

(Continued on Page 17)
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(Continued from Page 16)

Accident reports are often regarded as not being
work product.ss

Insurance companies are often denied broad protec-
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pressed by a federal court in Georgia.6? Even if investiga-
tive reports are prepared in anticipation of litigation, they
may nevertheless be discoverable, in accordance with
Rule 26(b)(3), if plaintiffs can show that they have *‘sub-
stantial need’’ for the documents and they would incur
“undue hardship’ in obtaining substantially equivalent
documents from another source.s8

The opinion in Almaguer v. Chicago, Rock Island &
Pacific Railroad Co.5> is supported by the Advisory Com-
mittee Comments to the 1970 Amendments to FRCP
26(b)(3), which describe the various policies supporting

the work product rule as follows:

(1) protection of the litigant’s informal evaluation of
his case;

(2) encouragement of independent preparation for
trial; and

(3) prevention of one side obtaining automatic ac-
cess to the detailed preparatory work of the other
side.

The Almaguer approach was applied in American
Optical Corp. v. Medtronic. Inc.,70in which an issue arose
as to whether, and under what circumstances, the work
product doctrine would protect documents, prepared in
anticipation of previous litigation, from discovery in sub-
sequent lawsuits.

Many courts have held that the work product protec-
tion does not carry over to subsequent litigation and that
documents, prepared in anticipation of previous litigation
and shielded from discovery in that previous litigation,
are discoverable in a subsequent lawsuit. Typical is the
decision in Honeywell, Inc. v. Piper Aircraft Corp.71

The judicial attitude favoring extension of work prod-
uct protection to subsequent litigation can be found in
United States v. Leggett & Platt, Inc.72

Finally, the Supreme Court has noted, without decid-
ing the issue, that the literal language of Rule 26(b)(3)
“protects materials prepared for any litigation or trial as
long as they were prepared by or for a party to the subse-
quent litigation.’73 Thus, while the Court did not conclu-
sively state that this interpretation of Rule 26(b)(3) was
correct, its remarks on the issue suggest that the work
product protection continues over time.74

Statements obtained by an investigator for a party’s
insurer, in anticipation of litigation, may be protected by
the work product rule. See Fireman’s Fund Insurance Co.
v. McAlpine.’s

The Fourth Circuit held, in McDougall v. Dunn,78 that
it is “not at all convinced” that statements taken by a
claims adjuster for an insurance company several years
before any claim was made or suit begun *‘met the defini-
tion of materials embraced within Section (b)(3) of Rule
26.”

Once a party establishes that certain documents
were prepared in anticipation of litigation (and thus pro-

tected under the work product doctrine), the party seek-
ing discovery has the burden of overcoming the protec-
tion.77 The party seeking discovery of trial praparation
materials must satisfy two tests set forth by FRCP
26(b)(3) in order to overcome the work product protec-
b =l

Once the party seeking discovery of work product
meets the ‘‘substantial need" test, Rule 26(b)(3) requires
that he then establish that he cannot obtain the substan-
tial equivalent of the material sought by any other means
without undue hardship.?®

The attorney-client privilege protects communica-
tions necessary for legal advice that are made in confi-
dence between the lawyer and his client. The privilege is
absolute; once established need cannot overcome it.80

FRCP 26(b)(3) provides, in part: “‘[a] party may obtain
without the required showing a statement concerning the
action or its subject matter previously made by that
party.”’

A person who is “‘not a party may obtain without the
required showing a statement concerning the action or its
subject matter previously made by that person,” accord-
ing to Rule 26(b)(3).81 ,

Discovery Requests Calling for Contentions

There are three primary tools which enable a party to
discover an opponent’s contentions: interrogatories, re-
quests for admissions and depositions.

Under present law, a plaintiff may expect to discover
opinions and contentions of the defendant which relate
either to fact or to the application of law to fact,82 but is
precluded from asking about issues of “pure”’ law, i.e.,
“legal issues unrelated to the facts of the case.’83
“Pure” legal conclusions are considered the attorney’s
opinion work product and are rarely discoverable, even
upon a showing of special need, in accordance with Rule
26(b)(3).84

Depositions are usually considered the best existing
method of discovery because of their confrontory, direct
and spontaneous nature.85 Moreover, depositions may
be taken of both parties and witnesses (Rule 30(a)),
thereby avoiding the ““party-only”” limitation placed on in-
terrogatories (Rule 33) and requests for admission (Rule
36).

One of the defendant’s initial steps should be to im-

" mediately pin down the plaintiff on matters relating to the
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claimed injury and use of the product.8é This can be
achieved by early service of contention interrogatories.

Where permitted, discovery by the defendant should
precede that of the plaintiff. Because of the overview they
provide, contention interrogatories should be one of the
first discovery devices employed. Generally, they should
be filed, if procedurally permitted, with the answer.87

FRCP 33(b) expressly provides for discovery of con-
tentions. In addition to the general procedure set forth in
Rule 33, parties should also consult the local rules of the
federal court in which litigation is pending. In recent
years, many federal district courts have adopted rules
limiting the scopes® and number of interrogatories which
a party may serve.89

The scope of contention interrogatories in the federal

(Continued on Page 18)
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courts is governed by Rule 26(b). A common challenge to
contention interrogatories is that the attorney's work
product is being sought. Rule 33(b) states that calling for
the cpinions and contentions of an opponent is not objec-
tionable if it relates to fact or the application of law to fact.
The “pure legal conclusions’’ of the opponent, however,
are protected work product.

In the federal courts, Rule 36 controls requests for
admissions, which have two essential objectives: first, to
tacilitate proof of issues; and second, to narrow issues.
Of course, admissions of law unrelated to the facts of the
case are not proper.90

For the defendant, requests for admissions are of
most benefit when used to obtain a summary judgment.®!
Spurious claims can be uncovered and swept aside by
admissions directed to ultimate issues of fact.92

The defendant should serve requests for admissions
in order to clarify the critical issues and facts in the case
and, pursuant to a motion under Rule 26(b)(4)(A)ii), to
narrow the theories of plaintiff's expert witnesses. Both
types of requests cut costs and expedite litigation.

A party may object to a discovery request calling for
an opinion, a conclusion about an issue of law, an ulti-
mate issue of fact or the application of law to fact, on the
ground that these matters are properly the responsibility
of the jury or court. Such an objection may be overcome
by reference to Federal Rules 33(b), 36(a), and arguably
30, which explicitly permit injuries of this nature.??
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New Department Created at the NYSBA

Stephen P. Gallagher has been appointed to the
newly-created position of Director of the Law Office Eco-
nomics and Management Department for the New York
State Bar Association.

As Director of the State Bar's Law Office Economics
and Management Department, Steve will be the key re-
source person to assist lawyers in making the delivery of
legal services more effective, competent and responsive
to the needs of clients. The state bar's Committee on Law
Office Economics and Management has identified the
need for someone with Steve's expertise to help lawyers
better manage their practices and thereby serve the pub-
lic with greater efficiency.

One of the first projects of the new Department is the
establishment of a resource center to provide educa-
tional programs, information and services in the rapidly
evolving areas of law office administration, equipment
and related concerns. Any member of the state bar will be
able to call the Resource Center hotline (518) 487-2596
for assistance in researching practical issues that arise in
practice. One of the major goals in setting up the Re-
source Center is to encourage Bar members to develop
innovative methods that simplify and make less expen-
sive the rendering of legal service. Questions might arise
regarding the use of legal assistants, computer software
for estates practice, risk management issues or other
general law office management concerns.

Another goal of the Department is to establish a Law-
yer Mentor Program that will help experienced lawyers
assist newly admitted lawyers to face the practical issues
that arise in the practice. More information should be
available by the annual meeting in January; however, if
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you would be interested in participating in this project,
please contact Stephen P. Gallagher at the Bar Center,
One Elk Street, Albany, NY 12207-10986, (518) 463-3200,
ext. 5595.

The Law Office Economics and Management Com-
mittee of the State Bar Association feels that the estab-
lishment of the Resource Center and a Lawyer Mentor
Program, as well as greater involvement with CLE pro-
grams, will greatly assist individual lawyers and the orga-
nized Bar in understanding the changes that are taking
place in the profession and help to preserve the princi-
ples of professionalism which will endure despite the
changing legal landscape.

The Department will expand on and coordinate with
the activities of the Committee on Law Office Economics
and Management (Carl S. Koerner of New York City,
Chair) and similar committees of the various Sections. If
anyone is interested in working with this committee,
please contact Steve.

Steve has served as director of administration for
Temple University School of Law, legal administrator in
law offices in the metropolitan Philadelphia area, and le-
gal operations officer for First Fidelity Bancorporation in
Lawrenceville, New Jersey. He has authored several ar-
ticles on law office economics and management for trade
publications. He chairs the Peer Review Committee of
the Law Practice Management Section of the American
Bar Association, is an active member of the Association
of Legal Administrators and also taught law office admin-
istration at the Paralegal Institute in Pennsylvania.




